PROCEDURAL RULES
(
Stages of Litigation: The litigation process has three phases: pretrial, trial, and posttrial.
(
Hire an Attorney: The first step to take when contemplating or facing a lawsuit is to consult a licensed attorney.
(
An attorney may charge one type of fee—or a combination of fees—for service:
(
Fixed Fee: A flat rate for a specific service such as drafting a will.
(
Hourly Fee: A fee that may be charged when services involve a period of time that cannot be precisely estimated in advance.
(
Contingency Fee: A fee that is a percentage of the damages recovered in certain types of lawsuits.
(
Settlement Considerations: The amount of resources an attorney will spend on a given case is affected by the time and funds of the client as well as the defendant’s ability to pay the damages sought.
PRETRIAL PROCEDURES (1 of 8)
(
Pretrial litigation process consists of filing the pleadings, gathering of evidence (called discovery), and completing other possible procedures such as jury selection.

(
The Pleadings: Formal statements made by the plaintiff and the defendant in a lawsuit that detail the facts, allegations, and defenses involved in the litigation.
(
The plaintiff’s complaint contains statements or allegations concerning the following:

1. Jurisdiction. Facts showing that the particular court has subject-matter and personal jurisdiction.

2. Legal theory. The facts establishing the plaintiff’s claim and basis for relief.

3. Remedy. The remedy (such as an amount of damages) that the plaintiff is seeking.

(
The defendant must be formally notified of the lawsuit (service of process). The plaintiff must deliver—or serve—a copy of the complaint and a summons (a notice that requires the defendant to appear in court) to the defendant. 
PRETRIAL PROCEDURES (2 of 8)
(
A court may not exercise jurisdiction over a defendant until it has proof that the defendant was properly served.

(
If the defendant does not answer within the time allotted by the applicable rules, the plaintiff may seek a default judgment.

(
While the acceptable means of service of process vary depending on the court and the circumstances, generally:

(
an individual defendant may be served at his residence or his principal place of business;

(
a corporate defendant may be served by serving an officer or registered agent, designated for the purpose of receiving service; and

(
a partnership defendant may be served by serving any (general) partner.

PRETRIAL PROCEDURES (3 of 8)
(
The Federal Rules of Civil Procedure permit—and even encourage—waiving formal service of process.
(
The defendant’s answer responds to the complaint and, where appropriate, may assert:
(1)
affirmative defenses (i.e., reasons why the plaintiff’s claims fail or are limited as a matter of law or equity) and

(2)
counterclaims the defendant argues entitle him to relief.
(
If the defendant asserts a counterclaim, the plaintiff may file a reply.

PRETRIAL PROCEDURES (4 of 8)
(
Dismissals and Judgments before Trial

(
Motion: A procedural request submitted to the court by an attorney on behalf of her or his client. Pretrial motions include the motion to dismiss, the motion for judgment on the pleadings, and the motion for summary judgment.
(
Motion to Dismiss: A motion (normally filed by the defendant) that asks the court to dismiss the case for a specified reason, such as lack of personal jurisdiction or failure to state a claim.
(
Motion for Judgment on the Pleadings: A motion by either party asking the court to enter judgment in his or her favor based on the pleadings because there are no facts in dispute.
(
Motion for Summary Judgment: A motion asking the court to enter a judgment in his or her favor without a trial.
PRETRIAL PROCEDURES (5 of 8)
(
Discovery: The process of obtaining information from the opposing party or from witnesses prior to trial. 
(
Discovery Rules: Generally, discovery is allowed regarding any matter that is relevant to the claim or defense of any party. Discovery rules also attempt to protect witnesses and parties from undue harassment and to prevent privileged or confidential material from being disclosed. 

(
Depositions: Sworn testimony, recorded by a court reporter and often by videotape, of the parties and other key witnesses.  Depositions are taken prior to trial and are often used to obtain the testimony of witnesses who cannot be compelled to attend and testify at trial.

(
Interrogatories: Written questions related to the subject matter of the lawsuit that must be answered under oath.

(
Requests for Admission: Questions to the responding party phrased in an “admit” or “deny” format, giving no opportunity for explanation, and binding the responding party to its admissions.
PRETRIAL PROCEDURES (6 of 8)
(
Requests for Documents, Objects, or Entry: A party can gain access to documents and other items not in her/his possession in order to inspect and examine them. A party can also gain “entry upon land” to inspect the premises.
(
Requests for Examination: When the physical or mental condition of a party is in question, the opposing party may request a third-party physical or mental examination.

(
Electronic Discovery: The federal rules and most state rules now allow for the parties to obtain electronic “data compilations.”

(
Electronic evidence (or e-evidence) consists of all computer-generated or electronically recorded information including e-mail, voice mail, tweets, social media posts, documents, and other data stored electronically.

(
Computers, smartphones, and other devices automatically record metadata, or certain information about files such as who created them and when, and who accessed, modified, or transmitted them. 

PRETRIAL PROCEDURES (7 of 8)
(
Pretrial Conference: Prior to trial, a court will typically schedule one or more conferences or hearings to resolve procedural matters and to narrow the issues for trial.

(
The Right to a Jury Trial: The Seventh Amendment to the U.S. Constitution guarantees the right to a jury trial for cases at law in federal courts when the amount in controversy exceeds $20. 
(
In most states and in federal courts, one of the parties must request a jury, or the judge presumes that the parties waive this right. Most cases are tried without juries.

(
A trial without a jury is called a bench trial. In a bench trial, the trial judge is the arbiter of all questions of fact and of law.

(
In a jury trial, the judge decides questions of law, but the jury decides all questions of fact (including the amount of damages, if any, due the plaintiff).

PRETRIAL PROCEDURES (8 of 8)
(
Jury Selection (“voir dire”): Although some types of trials require twelve-person juries, most civil matters are heard by six-person juries.

(
In most jurisdictions, attorneys for the plaintiff and the defendant ask prospective jurors oral questions to determine whether they are biased or have any connection with a party to the action, or with a prospective witness.

(
In some jurisdictions, the judge may do part or all the juror questioning based on written questions submitted by counsel for the parties.

(
A party may challenge a certain number of prospective jurors peremptorily (ask that an individual not be sworn in as a juror without providing any reason). 
(
A party may challenge a prospective juror for cause (provide a reason why an individual should not be sworn in as a juror). 
(
Prospective jurors cannot be excluded by the use of discriminatory challenges such as those based on racial criteria or gender.

THE TRIAL (1 of 4)
(
Opening Statements: Statements given by both attorneys that set forth the facts that they expect to prove during the trial. The opening statements occur before the plaintiff’s case is presented and allow each lawyer to give a brief version of the facts and the supporting evidence that will be used during the trial. 
(
Rules of Evidence: A series of rules that the courts have created to ensure that any evidence presented during a trial is fair and reliable. The Federal Rules of Evidence govern the admissibility of evidence in federal courts.
(
Relevant evidence is evidence that tends to prove or disprove a fact in question or to establish the degree of probability of a fact or action. 
(
Hearsay is testimony someone gives in court about a statement made by someone else who was not under oath at the time of the statement. Hearsay is not usually admissible as evidence because even though it may be relevant, there is no way to test its reliability.
THE TRIAL (2 of 4)
(
Examining Witnesses and Potential Motions: The party who bears the burden of proving its case presents its witnesses first. The attorneys question each witness as follows:
(
Direct Examination by the attorney for the party who called the witness.
(
Cross-Examination by the attorney for the opposing party and where appropriate and permitted.
(
Redirect Examination and Recross-Examination: Additional opportunities for the lawyers to question witnesses. 
(
Expert Witnesses: Both the plaintiff and the defendant may present testimony from one or more expert witnesses (people who have scientific, technical, or other specialized knowledge due to their education, training, skill, or experience).

(
Motion for Judgment as a Matter of Law/Directed Verdict: A motion for the judge to take the decision out of the jury’s hands and direct a verdict for defendant because the plaintiff has presented no evidence to support his/her claim. 
THE TRIAL (3 of 4)
(
Defendant’s Evidence: The defendant’s attorney presents the evidence and witnesses for the defendant’s case. Witnesses are called and examined and cross-examined by the plaintiff’s attorney and there may be a redirect examination and possibly a recross-examination. At the end of the defendant’s case, either attorney can move for a directed verdict. 
(
After the defendant’s attorney has finished introducing evidence, the plaintiff’s attorney can present a rebuttal by offering additional evidence that refutes the defendant’s case. In turn, the defendant’s attorney can refute that evidence in a rejoinder.
THE TRIAL (4 of 4)
(
Closing Arguments: After both sides have presented their witnesses and evidence and the judge has determined that the case should proceed to the jury, each party’s attorney may summarize the evidence and argue why the evidence proves or disproves the plaintiff’s case. Closing arguments are presented even if the trial was not heard by a jury.
(
Jury Instructions: The attorneys will meet with the judge before the closing arguments to determine how the jury will be instructed on the law. After closing arguments are completed, the judge instructs the jury on the law that applies to the case (these instructions are often called charges) as well as the standard of proof. The jury retires to the jury room to deliberate a verdict.
(
In most civil cases, the standard of proof is a preponderance of the evidence (the plaintiff only needs to show that her factual claim is more likely to be true than the defendant’s). 
(
The prosecution in a criminal trial has a higher standard of proof to meet—it must prove its case beyond a reasonable doubt.
(
Verdict: After its deliberation, the jury delivers its findings (verdict). If the verdict includes a finding that one party owes the other money damages, the jury will decide the amount of the award.
POSTTRIAL MOTIONS
(
Posttrial Motions: Motions asking the trial court to alter or disregard the jury’s verdict or to order a new trial.

(
Motion for New Trial: A motion asserting that the trial was so fundamentally flawed—because of error by the trial judge, newly discovered evidence, prejudice, or other reason(s)—that a new trial is required.
(
Motion for Judgment N.O.V. (“non obstante veredicto,” or “notwithstanding the verdict”): A motion asking the court to enter judgment as a matter of law in the defendant’s favor, despite the jury’s verdict—as a matter of fact—in the plaintiff’s favor.

THE APPEAL (1 of 2)
(
Either party may appeal not only the jury’s verdict but also the judge’s ruling on any pretrial or posttrial motion. The party must have legitimate grounds to file an appeal (some legal error) and keep in mind that few trial court decisions are reversed on appeal.
(
Filing the Appeal:  The documentation that must be filed for an appeal varies by state and between state to federal courts but generally includes:
(1)
a notice of appeal, evidencing the appellant’s intent to appeal the judgment or one or more rulings of the trial court;

(2)
a record or transcript of the pleadings, motions, hearings, and trial before the trial court, and particularly the judgment and any other ruling by the trial court that is being challenged; and

(3)
briefs outlining the legal arguments supporting the appellant’s request to set aside the judgment and the appellee’s request that the appellate court let the trial court judgment stand.
(
A court of appeals reviews the record for errors of law and does not hear any evidence.

THE APPEAL (2 of 2)
(
Once all documentation is on file, the attorneys present oral arguments after which the case is taken under advisement by the court. After it reviews the case, the court issues a written opinion that may:
(1)
affirm the trial court’s judgment or ruling,

(2)
reverse part or all of the trial court’s judgment or ruling and remand the case for further proceedings in the trial court, 

(3)
reverse part or all the trial court’s judgment or ruling and render a new judgment or ruling, without necessitating further trial court proceedings, or
(4) 
modify a lower court’s decision.
(
The losing party may appeal an intermediate appellate court’s ruling to the jurisdiction’s supreme court or its equivalent. 

(
If the higher court agrees to hear the case, new briefs must be filed and the attorneys may present oral arguments. The state supreme court can reverse or affirm the lower appellate court’s decision or remand the case. 

ENFORCING THE JUDGMENT

(
There is no guarantee that a judgment will be enforceable.
(
If the defendant cannot pay the judgment, the plaintiff can request that the court issue a writ of execution (an order directing the sheriff to seize and sell the defendant’s nonexempt assets, or property). Proceeds of the sale are used to pay the damages, and excess proceeds are returned to the defendant. Nonexempt property itself could be transferred to the plaintiff in lieu of an outright payment.

(
Before a lawsuit is initiated, the plaintiff and his/her attorney usually consider whether the defendant has sufficient assets to cover the amount of damages sought. During the discovery process, attorneys routinely seek information about the location of the defendant’s assets that might potentially be used to satisfy a judgment.
THE JUDICIARY’S ROLE IN AMERICAN GOVERNMENT

(
Judicial Review: The process by which a court decides the constitutionality of legislative enactments and actions by the executive branch.

(
Origins of Judicial Review: The U.S. Supreme Court explicitly established this power with its decision in the Marbury v. Madison case (1803). The Court stated: 

It is emphatically the province and duty of the [courts] to say what the law is…. So if the law be in opposition to the Constitution … [t]he Court must determine which of these conflicting rules governs the case. This is the very essence of judicial duty.

(
The power of judicial review has remained unchallenged since the Marbury v. Madison decision and is exercised by both federal and state courts.

BASIC JUDICIAL REQUIREMENTS (1 of 6)
(
Jurisdiction: The authority of a court to hear and decide a specific action. Jurisdiction has many dimensions such as:

(
In Personam (or Personal) Jurisdiction: Court jurisdiction over any person or business involved in a legal action. In personam jurisdiction is determined by the geographic area of the person or business.
(
In Rem Jurisdiction (or “jurisdiction over the thing”): Court jurisdiction over a defendant’s property. In rem jurisdiction is determined by the geographic location of the property in dispute.

(
Long Arm Statutes and Minimum Contacts: Courts can exercise personal jurisdiction over certain out-of-state defendants based on activities that took place within the state. In these cases, the defendant must have had sufficient contacts, or minimum contacts, with that state to justify the jurisdiction.

BASIC JUDICIAL REQUIREMENTS (2 of 6)
(
Corporate Contacts: Corporations are normally subject to personal jurisdiction in the state in which they are incorporated, have their principal office, and/or are doing business. Courts apply the minimum-contacts test to determine if they can exercise jurisdiction over out-of-state corporations.

(
Subject-Matter Jurisdiction: The authority of a court to hear and decide a specific type of dispute. A court’s subject-matter jurisdiction is usually defined in the statute or constitution that created the court.

(
Courts of general jurisdiction such as a state trial court or a federal district court can decide cases involving a broad array of issues.

(
Courts of limited jurisdiction such as probate or bankruptcy courts can hear only specific types of cases. 

BASIC JUDICIAL REQUIREMENTS (3 of 6)
(
In both federal and state court systems, subject-matter jurisdiction can be limited by any of the following: the subject of the lawsuit; the sum in controversy; whether the case involves a felony (a serious crime) or a misdemeanor (a less serious crime); and whether the proceeding is a trial or an appeal.

(
Original Jurisdiction: The authority of a court to hear and decide a case for the first time. Trial courts are usually courts of original jurisdiction.

(
Appellate Jurisdiction: The authority of a court to review a prior decision in the same case made by another court. 
(
Jurisdiction of the Federal Courts: Because the powers of the federal government are limited, the jurisdiction of the federal courts is also limited. Federal courts have subject-matter jurisdiction in two situations:

(
Federal Question: A question that pertains to the U.S. Constitution, acts of Congress, or treaties. 

BASIC JUDICIAL REQUIREMENTS (4 of 6)
(
Diversity of Citizenship: A basis for federal court jurisdiction over a lawsuit between (1) citizens of different states, (2) a foreign country and citizens of a state or of different states, or (3) citizens of a state and citizens or subjects of a foreign country. The dollar amount in controversy must exceed $75,000 before a federal court can take jurisdiction in these cases.

(
Exclusive vs. Concurrent Jurisdiction: 

(
Exclusive jurisdiction exists when a case can be heard only in a particular court or type of court, such as a federal court or a state court. Federal courts have exclusive jurisdiction in cases involving federal crimes, bankruptcy, most patent and copyright claims, suits against the United States, and some areas of admiralty law. State courts have exclusive jurisdiction over divorce and adoption cases.

(
Concurrent jurisdiction exists when two different courts such as a federal and a state court have the power to hear a case. 

BASIC JUDICIAL REQUIREMENTS (5 of 6)
(
Jurisdiction in Cyberspace: If a defendant’s only contacts with the state are through a website, it can be difficult to determine whether these contacts are sufficient for a court to exercise jurisdiction.

(
“Sliding-Scale” Standard: Identifies three types of Internet business contacts and outlines the following rules for jurisdiction:
1. When the defendant conducts substantial business over the Internet, jurisdiction is proper.

2. When there is some interactivity through a website, jurisdiction may be proper, depending on the circumstances.

3. When a defendant merely engages in passive advertising on the Internet, jurisdiction is never proper.
(
International Jurisdiction Issues: Some foreign courts are developing standards that are similar to the minimum-contacts requirement that is used by the U.S. courts. The effect of these standards is that business firms have to comply with the laws in any jurisdiction in which they target customers.
BASIC JUDICIAL REQUIREMENTS (6 of 6)
(
Venue: The most appropriate geographical location for a trial to be held and from which a jury is selected.

(
Standing to Sue: A party must have a sufficient stake in the dispute to justify seeking relief through the court system. Standing can be broken down into three elements:

(
1. Harm: The party bringing the action must have suffered harm (an invasion of a legally protected interest) or must face imminent harm. The controversy must be real and substantial rather than hypothetical.

2. Causation: There must be a causal connection between the conduct complained of and the injury.

3. Remedy: It must be likely—as opposed to speculative—that a favorable court decision will remedy the injury that was suffered.

THE STATE AND FEDERAL COURT SYSTEMS (1 of 4)

(
The State Court Systems

(
No two state court systems are exactly the same and may include (1) trial courts of limited jurisdiction, (2) trial courts of general jurisdiction, (3) appellate courts (intermediate appellate courts), and (4) the state’s highest court. Judges are usually elected by voters, though some are appointed.
(
Trial Courts: Trial courts have either general jurisdiction or limited jurisdiction.

(
Appellate Courts: Every state has at least one court of appeals, or appellate court. Most states also have an intermediate appellate court.
(
Appellate courts (intermediate and supreme) typically limit their review to questions of law, rather than questions of fact, although this is not always the case. Only judges—and not juries—can rule on questions of law.

(
Highest State Courts: Decisions of each state’s highest court on all questions of state law are final but the U.S. Supreme Court can overrule decisions on issues that involve federal law.
THE STATE AND FEDERAL COURT SYSTEMS (2 of 4)
(
The Federal Court System

(
The federal court system is a three-tiered model consisting of (1) U.S. district courts (trial courts of general jurisdiction) and various courts of limited jurisdiction, (2) U.S. courts of appeals (intermediate courts of appeals), and (3) the United States Supreme Court.
(
Federal court judges—including the justices of the Supreme Court—are appointed by the president of the United States, subject to confirmation by the U.S. Senate. They receive lifetime appointments under Article III of the U.S. Constitution.

(
U.S. District Courts: Trial courts of general jurisdiction. Each state, the District of Columbia, and certain other U.S. territories and possessions have at least one “district”. Some states have as many as four, with each district divided administratively among one to several judges.

(
U.S. Courts of Appeals: Appellate courts that hear appeals from the federal district courts located within their respective judicial circuits. 

THE STATE AND FEDERAL COURT SYSTEMS (3 of 4)
(
The courts cover twelve geographic regions, with a thirteenth court—the Federal Circuit—that has national appellate jurisdiction over certain cases, including those involving patent law and those in which the U.S. government is a defendant.

(
Decisions of a circuit court of appeals are binding on all courts within its jurisdiction.

(
Decisions are also final in most cases but an appeal to the U.S. Supreme Court is possible.

(
U.S. Supreme Court: The “highest court in the land,” the U.S. Supreme Court exercises discretionary review over all federal appellate courts as well as state supreme and appellate courts in some circumstances.

(
Most cases reach the U.S. Supreme Court on a writ of certiorari, an order issued by the Supreme Court to a lower court requiring the latter to send it the case record for review. A writ will not be issued unless at least four of the nine justices approve of it (rule of four).

THE STATE AND FEDERAL COURT SYSTEMS (4 of 4)
(
A denial of the request to issue a writ of certiorari means that the lower court’s decision remains the law in that jurisdiction. It is not a decision on the merits of the case, an indication of agreement with the lower court’s opinion, nor does it carry any value as a precedent.

ALTERNATIVE DISPUTE RESOLUTION (1 of 5)

(
Litigation: The process of resolving a dispute through the court system.

(
Litigation is expensive and time consuming. Years may pass before a case is tried due to the backlog of pending cases in many courts.
(
Alternative Dispute Resolution (ADR): The resolution of disputes in ways other than those involved in the traditional judicial process.

(
Negotiation: Informal settlement talks between the parties that occur with or without attorneys.

(
Mediation: A method of settling disputes outside of court by using the services of a neutral third party, called a mediator. The mediator acts as a communicating agent between the parties and suggests ways in which the parties can resolve their dispute. 
(
A mediator may propose a solution to the dispute but does not make any decisions resolving the matter.

(
Mediation is less adversarial than litigation and tends to reduce antagonism.

ALTERNATIVE DISPUTE RESOLUTION (2 of 5) 

(
Arbitration: A method of settling a dispute in which an arbitrator (a neutral third party or a panel of experts) hears a dispute and imposes a resolution on the parties. The arbitrator’s decision is called an award and is usually the final word on the matter.

(
An award can be either legally binding or nonbinding. If the latter, the parties can go forward with a lawsuit if they do not agree with the arbitrator’s decision.

(
Many commercial contracts include an arbitration clause which specifies that any dispute arising out the contract will be submitted first to arbitration rather than to a court.

(
Most states have statutes under which arbitration clauses will be enforced and some state statutes compel the use of arbitration for certain types of disputes.

(
The Federal Arbitration Act (FAA)—enacted in 1925—enforces arbitration clauses in contracts involving maritime activity and interstate commerce.

ALTERNATIVE DISPUTE RESOLUTION (3 of 5) 
(
Even if a contract contains an arbitration clause, disputes can arise when the parties do not specify limits or when parties disagree on whether a particular matter is covered by the clause. 

(
Arbitrability: A court’s determination on whether an issue must be resolved through arbitration. 

(
A court may compel arbitration if it finds that the subject matter controversy is covered by the arbitration clause. 

(
A court will usually allow a claim to be arbitrated if the court finds that the relevant statute does not exclude such claims.

(
No party will be compelled to resolve a dispute in arbitration unless the court is convinced that the party has consented to do so. 

(
Arbitration will not be compelled if it is clear that the arbitration rules and procedures are inherently unfair to one of the parties.

ALTERNATIVE DISPUTE RESOLUTION (4 of 5)
(
Other Forms of ADR
(
Neutral Case Evaluation: The parties select a neutral third party—usually an expert in the subject matter—and explain their position. The evaluator assesses the strengths and weaknesses of each party’s claim. 

(
Mini-Trial: Each party’s attorney briefly argues the party’s case before the other party and a panel of representatives from each side who have the authority to settle the dispute.

(
Summary Jury Trial: A trial in which the parties present their arguments and evidence and the jury renders a verdict that is used in mandatory negotiations that follow the trial. Though the jury’s verdict is not binding, it does act as a guide to both sides in reaching an agreement. 

ALTERNATIVE DISPUTE RESOLUTION (5 of 5)
(
Both government agencies and private organizations provide ADR services. 

(
American Arbitration Association (AAA) is a nonprofit organization that handles 200,000+ claims a year. Most of the largest U.S. law firms are members of the AAA.

(
Online Dispute Resolution (ODR): An increasing number of companies and organizations offer dispute-resolution services online.

(
The laws of specific jurisdictions are not automatically applied in most online forums but are often based on general, universal legal principles instead. 

(
Any party may appeal to a court at any time.

INTERNATIONAL DISPUTE RESOLUTION
(
Forum-Selection and Choice-of-Law Clauses: Designate the jurisdiction (court or country) where any dispute arising under the contract will be litigated and which nation’s law will be applied.
(
Arbitration Clauses: 

(
International contracts frequently include arbitration clauses and institutions that offer arbitration services such as the International Chamber of Commerce or the Hong Kong International Arbitration Centre that have created model clauses for parties to use. 
(
The United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards—as well as provisions in specific treaties among nations—assist in the enforcement of arbitration clauses. 
(
The American Arbitration Association (AAA) also provides arbitration services for international disputes.
THE CONSTITUTIONAL POWERS OF GOVERNMENT (1 of 6)

(
Federal Government: A form of government where states form a union and the sovereign power is divided between the national government and the various states.

(
Each U.S. state government has inherent sovereignty (power to govern itself). As part of this power, a state has police powers (the ability to regulate certain affairs within its borders). 

(
The Privileges and Immunities Clause: Article IV of the U.S. Constitution provides that “Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”

(
In other words, a state may not treat citizens of other states differently from citizens of its own state without a substantial reason that is substantially related to the purpose of the rule.

(
The Full Faith and Credit Clause: Article IV also requires the states to afford “Full Faith and Credit … to the public Acts, Records, and judicial Proceedings of every other State.”

THE CONSTITUTIONAL POWERS OF GOVERNMENT (2 of 6)

(
Because of this clause, rights established under deeds, wills, contracts, and the like in one state must be recognized by other states.

(
Likewise, a judgment of a court of competent jurisdiction in one state must be recognized and enforced by the courts of another state.

(
The full faith and credit clause has contributed to the unity of American citizens because it protects their legal rights as they move about from state to state.

(
Separation of Powers: The national government of the United States of America is composed of three separate branches, each of which acts as a check on the others’ power.
(
A system of checks and balances allows each branch to limit the actions of the other two branches, thus preventing any one branch from exercising too much power.

THE CONSTITUTIONAL POWERS OF GOVERNMENT (3 of 6)

(
The legislative branch (i.e., Congress), which may override the president’s veto and which may define the jurisdiction of the Judiciary and must confirm Judiciary appointees;
(
The executive branch (i.e., the president), which has the power to veto legislation passed by Congress and to appoint the members of the Judiciary; and

(
The judicial branch (i.e., the Supreme Court and the lower federal courts), which has the power to void the acts of the executive and legislative branches because they are unconstitutional.

(
Commerce Clause: Article I, Section 8 of the U.S. Constitution empowers Congress “[t]o regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.” 

(
This clause prevents states from establishing laws and regulations that would interfere with trade and commerce among the states.
THE CONSTITUTIONAL POWERS OF GOVERNMENT (4 of 6)

(
Since 1824, the Supreme Court has interpreted the commerce clause to permit Congress to regulate both

(
interstate commerce (i.e., commerce between two or more states) and

(
intrastate commerce (i.e., commerce within a single state),

as long as the intrastate commerce at issue “substantially affects” interstate commerce.

(
The Commerce Clause Today: In theory, the power over commerce authorizes the national government to regulate almost every commercial enterprise in the United States. 

(
The breadth of the commerce clause permits the national government to legislate in areas in which Congress has not explicitly been granted power. 

(
For example, the Supreme Court has allowed the federal government to regulate noncommercial activities relating to medical marijuana that take place wholly within a state’s borders. However, the Court also held that Congress has the authority to prohibit the intrastate possession and noncommercial cultivation of marijuana as part of a larger regulatory scheme (the CSA).

THE CONSTITUTIONAL POWERS OF GOVERNMENT (5 of 6)
(
The “Dormant” Commerce Clause: When state regulations interfere with interstate commerce, courts must balance the state’s interest in the merits and purposes of the regulation against the burden that the regulation places on interstate commerce. Generally speaking,

(
state laws enacted pursuant to the state’s police powers are presumed to be valid notwithstanding their effect on interstate commerce; however,

(
if the state law substantially interferes with interstate commerce, it will most likely be held to violate the commerce clause (i.e., to be unconstitutional).

(
The Supremacy Clause and Federal Preemption: The supremacy clause (Article VI, Section 2 of the U.S. Constitution) provides that the Constitution, laws, and treaties of the United States are “the supreme Law of the Land:”

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the Supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

THE CONSTITUTIONAL POWERS OF GOVERNMENT (6 of 6)
(
Preemption: A doctrine under which certain federal laws preempt, or take precedence over, conflicting state or local laws. Congressional intent to preempt a conflicting state or local law, regulation, or ordinance exists if

(
federal law is so pervasive, comprehensive, or detailed that it leaves state and local law no room to supplement it, or

(
federal law creates a federal regulatory agency that is empowered to enforce federal law.
(
Taxing and Spending Powers: Article I, Section 8 empowers Congress to “lay and collect Taxes…” Generally speaking, as long as a proposed measure bears a reasonable relationship to revenue production, it will be deemed to fall within Congress’s taxing authority.

(
Uniformity of Taxes: Article I, Section 8 further provides that taxes “shall be uniform throughout the United States.” Therefore, Congress may not tax some states while not taxing others—though, certainly, some taxes may affect some states more than others.

(
Article I, Section 8 also empowers Congress “to pay the Debts and provide for the common Defence and general welfare of the United States.”

BUSINESS AND THE BILL OF RIGHTS (1 of 7)

(
The first ten amendments to the U.S. Constitution comprise the Bill of Rights—a series of protections for individuals against various types of government action.

(
The Bill of Rights, with certain notable exceptions, protects legal persons, such as corporations and sole proprietorships, as well as natural persons.

(
The protections afforded by the Bill of Rights are only against action by the federal government.

(
In order to extend the same protections against actions by state and local governments, the U.S. Supreme Court has incorporated the protections afforded by the Bill of Rights into the following language of the Fourteenth Amendment:

… No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
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(
The Bill of Rights

(
guarantees freedom of religion, speech, and the press, as well as the rights to peaceably assemble, and to petition the government [Amend. 1];

(
guarantees the right to keep and bear arms [Amend. 2];

(
prohibits unreasonable searches and seizures of persons or property [Amend. 4] and guarantees fair payment for property taken for public use [Amend. 5];

(
guarantees the rights to due process of law, including indictment by grand jury [Amend. 5], as well as the rights to a speedy and public (criminal) trial with the assistance of counsel and to cross-examine witnesses and to solicit favorable testimony [Amend. 6];

(
guarantees the right to trial by jury in both criminal cases [Amend. 6] and civil cases involving more than $20 [Amend. 7]; and 

(
prohibits excessive bails and fines, as well as cruel and unusual punishment [Amend. 8].

BUSINESS AND THE BILL OF RIGHTS (3 of 7)
(
The First Amendment safeguards citizens from most forms of government regulation freedom of speech including symbolic speech (expressive conduct, including gestures, movements, and clothing) and corporate political speech.

(
In Citizens United v. FEC (2010), the Supreme Court held that corporations may spend freely to support or oppose candidates for president or Congress.

(
Government may impose content-neutral limits on the time, place, and manner of otherwise protected speech.

(
Under the compelling government interest test, the government’s interest is balanced against the individual’s constitutional right to free expression.

(
The courts give substantial protection to commercial speech (communications—primarily advertising and marketing—made by business firms that involve only their commercial interests) though it is less extensive than that given to noncommercial speech. Government may restrict commercial speech as long as the restriction

(1)
promotes a substantial government interest,

(2)
directly advances said interest, and
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(3)
is no more restrictive than necessary in order to achieve the substantial government interest.

(
Unprotected Speech: The government may prohibit speech or writing that defames or harms another person’s good reputation, is gauged to threaten or incite violence (“fighting” words), or is obscene or pornographic.

(
Most of Congress’s attempts to pass legislation protecting minors from pornographic materials on the internet have been struck down on First Amendment grounds when challenged in court. Exceptions include:
(
A law that requires public schools and libraries to install filtering software on computers to keep children from accessing adult content.

(
A law that makes it a crime to intentionally distribute virtual child pornography—which uses computer-generated images, not actual people—without indicating that it is computer-generated.
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(
The First Amendment also provides that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof …”

(
The establishment clause generally prohibits government from establishing a state-sponsored religion or passing laws that promote or show a significant preference for one religion over another, or that impose a significant burden on one or more religions.

(
The free exercise clause generally prohibits government from compelling anyone to do something contrary to his religious beliefs or restricting anyone’s legitimate exercise of his religious beliefs, except where public policy or public welfare require government action.

(
The key to analyzing a federal or state law or regulation as it relates to these provisions is to focus on the primary effect of the law or regulation, not any secondary effect. As long as the law or regulation does not promote or place a significant burden on religion, it will not be deemed unconstitutional simply because it has some impact on religion.

(
When religious practices work against public policy and the public welfare, the government can act. Example: The government can require a child to receive certain vaccinations or medical treatment if his/her life is in danger—regardless of the child’s or parent’s religious beliefs.
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(
The Fourth Amendment protects the “right of the people to be secure in their persons, houses, papers, and effects.” As a consequence, law enforcement officers must have probable cause before they may search and/or seize any person’s property, etc.

(
In most instances, officers must obtain a search warrant, issued by a judge or other public official, and based on probable cause, before searching a person’s property.

(
However, if an officer has probable cause and a genuine concern that the delay involved in obtaining a search warrant may result in the relocation or destruction of the property sought to be searched (most notably, an automobile), a warrantless search may be performed.

(
For Fourth Amendment purposes, a “person” includes a corporation, partnership, and other legal entities, although the standard for probable cause with respect to such entities is lower than required to search the person and/or property of a natural person.
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(
The Fifth Amendment guarantees that no person “shall be compelled in any criminal case to be a witness against himself.”

(
Unlike the Fourth Amendment’s protections against unreasonable search and seizure, the self-incrimination privilege does not extend to corporations or partnerships, but it does protect sole proprietorships and sole practitioners to the same extent as natural persons are protected.

DUE PROCESS AND EQUAL PROTECTION 
(1 of 3)

(
The Fifth and Fourteenth Amendments provide that no person shall be deprived “of life, liberty, or property, without due process of law.”

(
Procedural due process requires that any government decision to take life, liberty, or property must be made fairly, giving the persons from whom life, liberty, or property is to be taken prior notice and the opportunity to be heard by an impartial decision maker.

(
Substantive due process focuses on the content of legislation rather than the fairness of procedures. It limits what the government may do in its legislative and executive capacities. Legislation must be fair and reasonable in content and must further a legitimate governmental objective.

(
A fundamental right (e.g., free speech, interstate travel, privacy) will be protected unless the government can show a compelling state interest (e.g., public safety).

(
In all other cases, a law or action will not violate substantive due process as long as it is rationally related to any legitimate governmental purpose.

DUE PROCESS AND EQUAL PROTECTION 
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(
The Fourteenth and Fifth Amendments, respectively, prohibit any state or the federal government from denying “any person within its jurisdiction the equal protection of the laws.”

(
Like substantive due process, the equal protection clauses require weighing the substantive effect of a law or other government action against the rights of the individual against whom the law or action is directed.

(
If the law or action inhibits a group’s exercise of a fundamental right or if it embodies a classification based on a suspect trait (e.g., race, national origin), the law or action is subject to strict scrutiny, and will only be upheld if it serves a compelling state interest.

(
If the law or action embodies a classification based on gender or legitimacy, it is subject to intermediate scrutiny, and will only be upheld if it is substantially related to important government objectives. 

(
The state also has an important objective in establishing time limits (called statutes of limitation) for how long after an event a particular type of action can be brought.
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(
If the law or action inhibits only rights related to economic or social welfare, it will be upheld so long as there is any rational basis on which the classification might relate to a legitimate government interest.

PRIVACY RIGHTS

(
The U.S. Constitution does not explicitly mention a general right to privacy but courts have implied a fundamental right to personal privacy from the First, Third, Fourth, Fifth, and Ninth Amendments. Congress has also passed a number of laws protecting individual privacy including

(
the Freedom of Information Act, which allows any person to request copies of information collected about him/her by the federal government and the Privacy Act which also allows a person to access such information;

(
the Health Insurance Portability and Accountability Act (HIPAA), which requires health-care providers and health-care plans, including certain employer-sponsored plans, to inform patients/plan members of their privacy rights and to safeguard personal medical records from disclosure for non-health-care purposes; and

(
the Gramm-Leach-Bliley Act, which prohibits the disclosure of nonpublic personal information about a consumer to an unaffiliated third party unless strict disclosure and opt-out requirements are met.

(
Congress has also passed legislation authorizing government encroachment into individual privacy—most notably, the USA Patriot Act, which empowers government agencies to access and monitor electronic, financial, and other personal data and communication.
BUSINESS ETHICS (1 of 5)

(
Ethics: The application of moral principles and values to social behavior.

(
Business Ethics: Moral principles and values applied to situations that arise in a business setting.

(
Why Is Studying Business Ethics Important: Originally, the only goal or duty of a corporation was to maximize profits. Although many people today may view this idea as greedy or inhumane, the rationale for the profit-maximization theory is still valid.
(
Profit Maximization: In theory, if all firms strictly adhere to the goal of profit maximization, resources flow to where they are most highly valued by society. In an ideal world, profit maximization leads to the most efficient allocation of scarce resources.

(
Corporations can focus on their strengths, and other entities that are better suited to deal with social problems and perform charitable acts can specialize in those activities. 
(
The government, through taxes and other financial allocations, can shift resources to those other entities to perform public services. 
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(
The Rise of Corporate Citizenship: 

(
Over the years, as resources purportedly were not sufficiently reallocated to cover the costs of social needs, many people became dissatisfied with the profit-maximization theory. 

(
Investors and others began to look beyond profits and dividends and to consider the triple bottom line—a corporation’s profits, its impact on people, and its impact on the planet. 

(
Magazines and Web sites began to rank companies based on their environmental impacts and their ethical decisions. The corporation came to be viewed as a “citizen” that was expected to participate in bettering communities and society.
(
The Importance of Ethics in Making Business Decisions: When making ethical decisions, a business should evaluate the following factors:
(1)
The legal implications of each decision.

(2)
The public relations impact.

(3)
The safety risks for consumers and employees.

(4)
The financial implications.
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(
Long-Run Profit Maximization: Corporate executives and employees have to distinguish between short- and long-run profit maximization. 

(
In the short run, a company may increase its profits by continuing to sell a product even though it knows that the product is defective. In the long run, though, because of lawsuits, large settlements, and bad publicity, such unethical conduct will cause profits to suffer. 
(
The Internet Can Ruin Reputations: The Internet has increased the potential for a major corporation (or other business) to suffer damage to its reputation or loss of profits through negative publicity. 

(
Although some of these assertions may be unfounded or exaggerated, the courts generally have refused to consider them defamatory (a tort giving rise to a civil lawsuit). Most courts regard online attacks as expressions of opinion protected by the First Amendment.

(
Corporations often incur considerable expense in running marketing campaigns to thwart bad publicity and may even face legal costs if the allegations lead to litigation. 
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(
Image Is Everything: Business ethics is concerned not only with the image of the business, but also with the impact that the business has on the environment, customers, suppliers, employees, and the global economy.

(
Unethical corporate decision making can negatively affect suppliers, consumers, the community, and society as a whole. It can also have a negative impact on the reputation of the company and the individuals who run that company. 
(
The Relationship of Law and Ethics:  Because the law does not codify all ethical requirements, compliance with the law is not always sufficient to determine “right” behavior. 
(
Laws have to be general enough to apply in a variety of circumstances. Laws are broad in their purpose and their scope. They prohibit or require certain actions to avoid significant harm to society. 
(
Moral Minimum: Compliance with the law is sometimes called the moral minimum. If people and entities merely comply with the law, they are acting at the lowest ethical level society will tolerate. 
(
Ethical Requirements: The study of ethics goes beyond legal requirements to evaluate what is right for society. Businesspersons thus must remember that an action that is legal is not necessarily ethical.
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(
Private Company Codes of Ethics: Most companies attempt to link ethics and law through the creation of internal codes of ethics. These codes are not law but are instead rules that the company sets forth that it can also enforce. 

(
Codes of conduct typically outline the company’s policies on particular issues and indicate how employees are expected to act.
(
Industry Ethical Codes: Numerous industries have also developed their own codes of ethics. These codes can give guidance to decision makers facing ethical questions. 

(
Violation of an industry code may result in discipline of an employee or sanctions against a company from the industry organization. 

(
These internal codes are not laws, so their effectiveness is determined by the commitment of the industry or company leadership to enforcing the codes. 

(
“Gray Areas” in the Law: Ethics is less certain than law and is often highly subjective and subject to change over time without any sort of formal process. The law is also uncertain, and numerous “gray areas” make it difficult to predict with certainty how a court will apply a given law to a particular action.
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(
Hiring Procedures: Companies are increasingly using social media to evaluate prospective employees, a practice that some argue is unethical. 

(
Job candidates may be judged by what they post on social media OR they may be judged because they do not participate in social media. In either case, many people believe that judging a job candidate based on what she or he does outside the work environment is unethical.

(
The Use of Social Media to Discuss Work-Related Issues: Until recently, companies were free to fire or penalize employees for their behavior on social media sites. Such disciplinary measures were considered ethical and legal. 

(
Responsibility of Employers: Today, in contrast, a ruling by the National Labor Relations Board (NLRB—the federal agency that investigates unfair labor practices) has changed the legality of such actions. 

(
Employees can freely associate with each other and have conversations about common workplace issues without employer interference. This right extends to social media posts. 

(
An employer cannot broadly prohibit its employees from criticizing the company or coworkers, supervisors, or managers via social media.
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(
Responsibility of Employees: There is an ongoing debate about how to balance employees’ right to free expression against employers’ right to prevent the spreading of inaccurate negative statements across the Internet. 

(
For instance, it must be considered whether it is ethical for employees to make negative posts in social media about other employees or—more commonly—about managers. Disgruntled employees may also exaggerate the negative qualities of managers whom they do not like. 
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(
Broadly speaking, ethical reasoning—the application of morals and ethics to a situation—applies to businesses just as it does to individuals. As businesses make decisions, they must analyze their alternatives in a variety of ways, one of which is the ethical implications of each alternative. 
(
Duty-Based Ethics: Ethics based on the concept that every person has certain duties (obligations) to others, including both humans and the planet. Duty-based ethics generally arise from revealed truths, religious authorities, or philosophical reasoning.
(
Religious Ethical Principles: Nearly every religion has principles or beliefs about how one should treat others.  Religious rules generally are absolute with respect to the behavior of their adherents.  

(
Religious principles can be a unifying force for employees or a rallying point to increase employee motivation. They can also present problems because different owners, suppliers, employees, and customers may have different religious backgrounds. 

(
Taking an action based on religious principles, especially when those principles address socially or politically controversial topics, can lead to negative publicity and even to protests or boycotts.
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(
Principle of Rights (or “rights theory”): In deciding whether an action is ethical, one should consider what effect the actions would have on the fundamental rights of others. These “others” include the firm’s owners, its employees, the consumers of its products or services, its suppliers, the community in which it does business, and society as a whole.
(
Conflicting Rights: A potential dilemma for those who support rights theory is that they may disagree on whose rights are more/most important. 

(
Resolving Conflicts: In general, rights theorists believe that whichever right is stronger in a particular circumstance takes precedent.
(
Kantian Ethical Principles: The German philosopher Immanuel Kant (1724–1804) identified some general guiding principles for moral behavior based on what he thought to be the fundamental nature of human beings. Kant believed that human beings are qualitatively different from other physical objects and are endowed with moral integrity and the capacity to reason and conduct their affairs rationally.
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(
People Are Not a Means to an End. Based on this view of human beings, Kant said that when people are treated merely as a means to an end, they are being treated as the equivalent of objects and are being denied their basic humanity. 

(
Management research has shown that, in fact, employees who feel empowered to share their thoughts, opinions, and solutions to problems are happier and more productive.
(
Categorical Imperative: A central theme in Kantian ethics is that individuals should evaluate their actions in light of the consequences that would follow if everyone in society acted in the same way. This categorical imperative can be applied to any action.
(
Outcome-Based Ethics: Ethics based upon the consequences of action taken or foresworn, without regard to any underlying concept of duty or morality.

(
Utilitarianism dictates that a decision to act or not act should be directed to producing the greatest good for the greatest number of people.
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(
Cost-Benefit Analysis: Under a utilitarian model of ethics, an action is morally correct, or “right,” when it produces the greatest amount of good for the greatest number of people that it affects OR creates the least amount of harm for the fewest people. When an action affects the majority adversely, it is morally wrong. Applying the utilitarian theory thus requires the following steps:

(1) A determination of which individuals will be affected by the action in question.

(2) A cost-benefit analysis, which involves an assessment of the negative and positive effects of alternative actions on these individuals.

(3) A choice among alternative actions that will produce maximum societal utility (the greatest positive net benefits for the greatest number of individuals).

(
Problems with the Utilitarian Approach: There are problems with a strict utilitarian analysis. In some situations, an action that produces the greatest good for the most people may not seem to be the most ethical.
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(
In pairing duty-based concepts with outcome-based concepts, strategists and theorists developed the idea of the corporate citizen. Corporate social responsibility (CSR) combines a commitment to good citizenship with a commitment to making ethical decisions, improving society, and minimizing environmental impact. 
(
Although CSR is not imposed on corporations by law, it does involve a commitment to self-regulation in a way that attends to the text and intent of the law as well as to ethical norms and global standards. 

(
Corporate decision makers must not lose track of the two descriptors in the title: corporate and social. The company must link the responsibility of citizenship with the strategy and key principles of the business. 
(
The Social Aspects of CSR: Because business controls so much of the wealth and power in this country, it has a responsibility to use that wealth and power in socially beneficial ways. 

(
The social aspect requires that corporations demonstrate that they are promoting goals that society deems worthwhile and are moving toward solutions to social problems.
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(
Companies can be judged on how much they donate to social causes; how they conduct their operations with respect to employment discrimination, human rights, environmental concerns; and similar issues.

(
Some corporations publish annual social responsibility reports, which may also be called corporate sustainability or citizenship reports. 
(
The Corporate Aspects of CSR: 

(
A corporation may see an increase in goodwill from the local community from CSR and a corporation that is viewed as a good citizen may see an increase in sales.

(
At times, the benefit of CSR may not be immediate. For example, the construction of a new plant that meets the high LEED standards may cost more initially. However, the future savings in maintenance and utilities may more than make up for the extra cost of construction.

(
Today, many young people look for socially responsible employers. A company that participates in socially responsible activities may have more impressive and more committed employees as well as higher retention of workers, particularly younger ones.
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(
Stakeholders: One view of CSR stresses that corporations have a duty not just to shareholders, but also to other groups affected by corporate decisions—called stakeholders. The rationale for this “stakeholder view” is that in some situations, one or more of these other groups may have a greater stake in company decisions than the shareholders do.

(
Under this approach, a corporation considers the impact of its decisions on its employees, customers, creditors, suppliers, and the community in which it operates. Stakeholders could also include advocacy groups such as environmental groups and animal rights groups. 

(
The most difficult aspect of the stakeholder analysis is determining which group’s interests should receive greater weight if the interests conflict.
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(
It is not always clear what is ethical in a given situation. Thinking beyond things that are easily measured (such as profits) can be challenging. However, this subjective component of decision making potentially has a great potential influence on a company’s profits.

(
Individuals entering the global corporate community—even in entry-level positions—must be prepared to make hard decisions. 
(
Sometimes, there is no “good” answer to the questions that arise. Business decisions can be complex and may involve legal, financial questions, health and safety concerns as well as ethical components.
 (
A Systematic Approach: Leonard H. Bucklin of Corporate-Ethics.US™ has developed a five-step process for investigating and resolving business ethics problems:
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Step 1: Inquiry. First, the decision maker must understand the problem. This step involves identifying the parties involved (the stakeholders) and collecting the relevant facts. Once the ethical problem or problems are clarified, the decision maker lists any relevant legal and ethical principles that will guide the decision.

Step 2: Discussion. In this step, the decision maker lists possible actions. The ultimate goals for the decision are determined, and each option is evaluated using the laws and ethical principles listed in Step 1. 

Step 3: Decision. In this step, those participating in the decision making work together to craft a consensus decision or consensus plan of action for the corporation.

Step 4: Justification. In this step, the decision maker articulates the reasons for the proposed action or series of actions. Generally, these reasons should come from the analysis done in Step 3. This step essentially results in documentation to be shared with stakeholders explaining why the proposal is an ethical solution to the problem.

Step 5: Evaluation. This final step occurs once the decision has been made and implemented. The solution should be analyzed to determine if it was effective. The results of this evaluation may be used in making future decisions.
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(
The Importance of Ethical Leadership: Talking about ethical business decision making is meaningless if management does not set standards—and also apply those same standards to themselves as they do to the company’s employees.
(
Attitude of Top Management: One of the most important ways to create and maintain an ethical workplace is for top management to demonstrate its commitment to ethical decision making. Management’s behavior sets the ethical tone of a firm.

(
The discharge of even one employee for ethical reasons has a tremendous impact as a deterrent to unethical behavior in the workplace, even if the company has a written code of ethics. If management does not enforce the company code, the code is essentially nonexistent.
(
Behavior of Owners and Managers: Certain types of behavior on the part of managers and owners contribute to unethical behavior among employees. 

(
Managers who set unrealistic production or sales goals increase the probability that employees will act unethically. 

(
A manager who looks the other way when she or he knows about an employee’s unethical behavior also sets an example—one indicating that ethical transgressions will be accepted. 
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(
Business owners and managers sometimes take more active roles in fostering unethical and illegal conduct. This sort of misbehavior can have negative consequences such as court sanctions or an injunction.


(
Sarbanes-Oxley Requirements: The Sarbanes-Oxley Act of 2002 requires publicly traded companies to set up confidential systems so that employees and others can “raise red flags” about suspected illegal or unethical auditing and accounting practices. Some companies encourage employees to report illegal or unethical behavior that is outside the scope of Sarbanes-Oxley.
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(
Different countries, regions, and even states have different ethical expectations and priorities. Such differences make it even more difficult to determine what is ethical in a particular situation.
(
Congress has addressed these issues by clarifying some of the conflicts between the ethics of the United States and the ethics of other nations. 

(
The Civil Rights Act and the Foreign Corrupt Practices Act have clarified the U.S. ethical position on employment issues and bribery in foreign nations. 

(
Monitoring the Employment Practices of Foreign Suppliers: Many U.S. businesses contract with companies in developing nations to produce goods because the wage rates in those nations are significantly lower. However, the contractor may engage in unethical behavior at its worksite. 

(
Companies can assume that their actions in other nations will be discovered and publicized by “corporate watch” groups. As a result, U.S. businesses usually take steps to avoid such adverse publicity by refusing to deal with certain suppliers or by monitoring their suppliers’ workplaces to make sure that the employees are not being mistreated.
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(
The Foreign Corrupt Practices Act (FCPA): In response to numerous scandals involving U.S. companies paying bribes to foreign government officials, Congress passed the FCPA in 1977.

(
Prohibition against the Bribery of Foreign Officials: The first part of the FCPA applies to all U.S. companies and their directors, officers, shareholders, employees, and agents. It prohibits the bribery of most officials of foreign governments if the purpose of the payment is to motivate the official to act in his or her official capacity to provide business opportunities. 

(
The FCPA does not prohibit payments made to minor officials whose duties are ministerial (routine activities with little or no discretion involved in the action). These are often referred to as “grease” (facilitating payments) and are meant to accelerate the performance of administrative services. 
(
Generally, payments to foreign officials are permitted if such payments are lawful within the foreign country. 

(
Payments to private foreign companies or other third parties are permissible—unless the U.S. firm knows that the payments will be passed on to a foreign government in violation of the FCPA. 
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(
Accounting Requirements: The second part of the FCPA is directed toward accountants. 

(
All U.S. companies must keep detailed records that “accurately and fairly” reflect their financial activities and their accounting systems must provide “reasonable assurance” that all transactions entered into by the companies are accounted for and legal. 

(
The FCPA prohibits any person from making false statements to accountants or false entries in any record or account.

(
Penalties for Violations: Business firms that violate the FCPA may be fined up to $2 million. Individual officers or directors who violate the FCPA may be personally fined up to $100,000 and may be imprisoned for up to five years. 

(
These statutory amounts can be significantly increased under the Alternative Fines Act (up to twice the amount of any gain that the defendant obtained by making the corrupt payment). 

(
The U.S. government actively seeks out violators and has around 150 FCPA investigations going on at any given time. In recent years, a high percentage of the total fines imposed by the Department of Justice have come from FCPA cases. 
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